
Extract from Hansard 
[COUNCIL - Tuesday, 10 August 2010] 

 p4938b-4945a 
Hon Robin Chapple; Hon Norman Moore; Hon Sue Ellery; Deputy Chairman 

 [1] 

MINING AMENDMENT REGULATIONS 2009 — DISALLOWANCE 

Motion 

Pursuant to standing order 152(b), the following motion by Hon Robin Chapple was moved pro forma on 
Tuesday, 25 May — 

That the Mining Amendment Regulations 2009 published in the Government Gazette on 15 January 
2010 and tabled in the Legislative Council on 3 March 2010 under the Mining Act 1978, be and are 
hereby disallowed.  

HON ROBIN CHAPPLE (Mining and Pastoral) [8.26 pm]: I rise tonight to speak on the motion standing in 
my name. An interesting gazettal regarding the Mining Amendment Regulations 2009 occurred. It contains 85 
clauses. I had no fundamental problem with it until I got to clause 55, which was headed “Regulation 96C 
amended” and would delete regulation 96C(2). As any good studious member of Parliament would do, I found 
out what that regulation was. The regulations under 96C are generally about the provision of the ability to lodge 
costs against form 5 under the Mining Act. Regulation 96C contains a specific expenditure provision under the 
original regulations. Regulation 96C(1) states — 

The cost of an Aboriginal heritage survey conducted on land which is the subject of a mining tenement 
may be used in the calculation of expenditure expended on, or in connection with, mining on the mining 
tenement. 

That is something that I support. That means that mining companies can claim relevant expenditure for mining 
activities. Regulation 96C(1a) states — 

The cost of an Aboriginal heritage survey conducted on land while the land was the subject of an 
application for a mining tenement may be used in the calculation of expenditure expended on, or in 
connection with, mining on that mining tenement during the first year of its term. 

Regulation 96C(2) states — 

Where the costs of the survey were claimed under subregulation (1) or (1A) — 

(a) a copy of the survey must be submitted to the Registrar of Aboriginal Sites (appointed 
under section 37 of the Aboriginal Heritage Act 1972) as soon as practicable; and 

(b) evidence that the survey has been submitted to the Registrar of Aboriginal Sites must 
be provided to the Department. 

Although the removal of this clause in no way affects the Mining Act 1978 or the previous regulations, it does 
have a significant impact on the Aboriginal Heritage Act. More specifically, it has an impact on clause 15 of the 
regulations. I will come to more of a description on that shortly.  

The reason why regulation 96C(2) has been deleted is that it thereby removes the requirement to file a copy of 
the Aboriginal heritage survey with the Registrar of Aboriginal Sites if the costs of the survey are claimed on a 
form 5 expenditure report. Clearly evidence has come to light that indeed there was a better way of doing this; 
that is, just by amending the clauses so that the cost could still be claimed whether or not the report was 
submitted, as required. The industry, however, said that it does not necessarily have the ability to submit all its 
reports and, therefore, it wants to be able to claim it. There is an interesting point in that, because if industry is 
not submitting its reports because of the form 5 provision, it is in breach of section 15 of the Aboriginal Heritage 
Act. I will read that section so that members have an understanding of it. It reads — 

Report of findings 

Any person who has knowledge of the existence of any thing in the nature of Aboriginal burial grounds, 
symbols or objects of sacred, ritual or ceremonial significance, cave or rock paintings or engravings, 
stone structures or arranged stones, carved trees, or of any other place or thing to which this Act applies 
or to which this Act might reasonably be suspected to apply shall report its existence to the Registrar, or 
to a police officer, unless he has reasonable cause to believe the existence of the thing or place in 
question to be already known to the Registrar.  

There is an exemption to that. That was clarified for me earlier this evening in a question I asked the Minister for 
Transport representing the Minister for Indigenous Affairs. I sought confirmation that all persons and companies 
and the mining industry were required to comply with section 15. The answer was no, because indeed people of 
Aboriginal descent are not required under traditional law to utilise this section 15; they utilise section 7 of the 
Aboriginal Heritage Act so as not to reveal cultural information prohibited from disclosure by relevant 
Aboriginal customary law or tradition. 
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The big problem is that if we—I, the mining industry or any other person—fail to report a site that we find, there 
is no prosecution available under the Aboriginal Heritage Act. I will deal with that a little more in a moment. 

The Aboriginal Heritage Act has been noted by many to be quite dysfunctional and, indeed by eminent Queen’s 
Counsel, to breach the federal Racial Discrimination Act. But I will turn more specifically to some words 
mentioned by David Ritter, QC in a paper referred to as “Trashing Heritage”. David Ritter is the former senior 
Labor lawyer and chief executive officer of the Yamatji Land and Sea Council. David went on in a fairly lengthy 
paper to explain what the duties of the Aboriginal Heritage Act were and, indeed, its deficiencies. It is these 
deficiencies that are compounded by the removal of this section. I will speak later on what the Department of 
Indigenous Affairs thinks about the removal of this regulation. The document referred to as “Trashing Heritage” 
on page 198 states — 

The Aboriginal Heritage Act makes it the duty of the Minister to ensure that so far as is reasonably 
practicable all places in Western Australia that are of traditional or current sacred, ritual or ceremonial 
significance to persons of Aboriginal descent should be recorded on behalf of the community, and their 
relative importance evaluated so that the resources available from time to time for the preservation and 
protection of such places may be coordinated and made effective. Any person who has knowledge of 
the existence of any thing in the nature of Aboriginal burial grounds, symbols or objects of sacred, ritual 
or ceremonial significance, cave or rock paintings or engravings, stone structures or arranged stones, 
carved trees, or of any other place or thing to which the Aboriginal Heritage Act applies or to which the 
Aboriginal Heritage Act might reasonably be suspected to apply, shall report its existence to the 
Registrar, or to a police officer. This enterprise extends to Aboriginal cultural material of traditional or 
current sacred, ritual or ceremonial significance regardless of where it is located. The Registrar is then 
required to maintain a register of places and objects that records all protected areas, all Aboriginal 
cultural material; and all other places and objects to which the Aboriginal Heritage Act applies. A 
partial exception to these rules is that the Aboriginal Heritage Act does not require Aboriginal people 
themselves to disclose information or otherwise to act contrary to any cultural prohibition. The 
Aboriginal Heritage Act also establishes a scheme for the regulation of commercial dealing in 
Aboriginal cultural material. 

… 

If the Aboriginal Heritage Act is interpreted literally, it is intended that an inventory be maintained of 
all objects, sites and places of significance to Aboriginal people in Western Australia. … the rationale is 
that when places and objects are recorded, it is possible to avoid them and therefore avoid damaging 
them or destroying them. 

To not record sites abrogates the responsibility of the Aboriginal Heritage Act and indeed diminishes the 
Aboriginal Heritage Act in its intention. 

Ritter goes on — 

The legislation then, does not create a ‘right on behalf of Aboriginal people to have Aboriginal heritage 
protected’ that is enforceable by Aboriginal people as having a special interest under the Aboriginal 
Heritage Act. The Act creates nothing more than an illusion of rights—it is a deception, a chimera. 

The reason is that we know, from questions I have asked in a former Parliament and more recently in this term, 
that there is statistical evidence that the Aboriginal Cultural Material Committee fails in its aim to protect places 
and objects of significance to Aboriginal people. As Ritter says — 

In the thirty years of operation of the Aboriginal Heritage Act, there have been few successful 
prosecutions, … 

Indeed, the question that was answered by the Minister for Transport on behalf of the Minister for Indigenous 
Affairs this evening noted that there are no express penalties for failing to comply with section 15 of the AHA. 
Therefore, under the Aboriginal Heritage Act, Aboriginal people have very little rights or even any recourse. 
Ritter went on — 

What a critical legal analysis of the Aboriginal Heritage Act demonstrates is that the Aboriginal 
Heritage Act does not protect Indigenous interests. 

Indeed, the removal of this very regulation from the Mining Regulations only goes on to enhance that view. 

Ritter states — 

It is legislation by the non-Indigenous community for the non-Indigenous community that creates a 
superficial veneer of protection for Indigenous interests. The result is that the colonising power can 
continue to do with Aboriginal places and materials exactly as it wants. Far from being an instrument of 
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Indigenous power, the Aboriginal Heritage Act is an instrument for the ongoing colonisation and 
subjugation of Indigenous peoples that denies the legitimacy and validity of Aboriginal people making 
political decisions about their own land. 

It is also important to note that when it comes to dealing with Aboriginal heritage we can refer to the Department 
of Mines and Petroleum website. It states, under “Aboriginal Heritage” — 

The management of Aboriginal heritage in Western Australia is governed by the Aboriginal Heritage 
Act 1972 (AHA 1972). The AHA 1972 recognises that there is a general community interest in 
maintaining and protecting places of Aboriginal heritage as part of the cultural heritage of the State. 

These regulations seek to go against what is on DMP’s site. When dealing with this matter as it came before the 
Joint Standing Committee on Delegated Legislation two documents were received and were made public. The 
first was a paper provided to the committee by Richard Sellers, who is the Director General of the Department of 
Mines and Petroleum. It became apparent that there was another alternative to this part of the regulation. The 
letter points out — 

Some months ago, the Chamber of Minerals and Energy informed the Department that its members 
were not claiming costs for surveys or survey reports in their annual Form 5 expenditure reports as the 
confidentiality clauses of the RSHA’s or alternate heritage agreements prevented licence holders from 
lodging survey information / reports with the Registrar. The repeal of Regulation 96C(2) was requested. 

The repeal of this regulation is all about allowing mining industry interests to lodge the cost of their surveys on 
part of their form 5, which is something that I support. However, there was a better way of doing that. The 
department stated — 

Initially, a compromise position was sought by the Department requiring the licence holders claiming 
survey costs to arrange lodgement of a summary of the survey report to the Registrar as it was desirable 
to maintain a survey data base to provide historical survey information for Industry. 

It is therefore actually seen as a positive to industry to maintain the database that is held at DIA. What is 
interesting is that drafting instructions were sent to parliamentary counsel to amend, not remove, regulation 
96C(2) requiring licence holders to provide evidence with their form 5 for the summary of the survey report that 
had been lodged with the registrar. I think that Indigenous communities, the industry and I and my colleagues 
would have been quite happy with that. It was parliamentary counsel who said that it was too hard and that there 
appeared to be little, if any, statutory basis for proceeding with the drafting instructions outlined to lodge survey 
details with the registrar. It was therefore decided to seek the repeal of regulation 96C(2). 

The document also went on to identify in the department’s view that there is no legal requirement to lodge 
survey details with the registrar other than to report significant heritage sites encountered during a survey and 
that are required to be reported by section 15 of the Aboriginal Heritage Act. The department acknowledged that 
there was a legal obligation to report matters under section 15 of the Aboriginal Heritage Act. Nonetheless, 
lodging survey details with the registrar is encouraged as it only benefits industry and the community. These are 
the very same people who have sought to remove regulation 96C(2). The terms of the RSHAs’ pro forma 
templates confirm the department’s view that the lodging of complete or part heritage survey reports or 
information is generally beyond the control of licence holders and is the property of native title claimants. No 
legal advice has been obtained in this regard as the terms of the RSHAs are quite clear. No legal advice was 
sought in that regard. I maintain that section 15 of the Aboriginal Heritage Act stands and that this regulation, 
while not ultra vires its principal act, implies a view of the Aboriginal Heritage Act that its requirements under 
section 15 need not be adhered to. 

This is again Richard Sellers, the Director General of the Department of Mines and Petroleum — 

It is considered that the removal of Regulation 96C(2) of the Mining Regulations 1981 does not 
abrogate a person’s responsibility to report any significant aboriginal heritage sites that were 
encountered during a survey … 

That point is really rather interesting. I will come shortly to the view of the DIA. The DIA website has 
information on reporting or recording of a site. The Aboriginal Heritage Act 1972 states that everyone has an 
obligation to report anything that they believe could be an Aboriginal site. That is a very simplistic sort of 
position, but it enhances the view that all matters should be reported. A public document that was also tabled at 
the Joint Standing Committee on Delegated Legislation was from Jacqueline Brienne, the principal legal officer 
of the Department of Indigenous Affairs. The committee sought advice from the DIA on whether the removal of 
regulation 96C(2) was a problem in relation to section 15 of the Aboriginal Heritage Act. The response has a 
number of parts, and it is important that I read them all into the record. It reads — 
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a.  Assuming tenement holders were claiming AHSR as expenditure under regulation 96C(2) and 
there was substantial monitoring of compliance with the regulation 96C(2), then repeal of 
regulation 96C(2) would have the effect of abrogating the requirement to comply with s 15 of 
the AHA for the following reasons: 

i. S 15 AHA requires that any person who has knowledge of the existence of a site or 
objects that fall within the provisions of the AHA shall report its existence to the 
Registrar of Aboriginal Sites. 

ii. When commissioning an AHSA, tenement holders would usually come into receipt of 
the types of information contemplated by s 15 AHA. 

iii. Any tenement holders who receive such information about Aboriginal Heritage on 
their tenements have an obligation under section 15 AHA to report their findings to 
the Registrar of Aboriginal Sites forthwith. 

iv. However in the absence of a clear statutory offence for non-compliance with s 15 
AHA, compelling tenement holders to do so has proven difficult for DIA, particularly 
in light of the intellectual property restrictions often imposed on AHSR by the 
intellectual property owners of those reports. 

They are the Indigenous people. We also need to know that there is no prosecution provision under the AHA that 
enables people to be prosecuted should they fail to do what the act requires them to do. It continues — 

v. Hence regulation 96C(2), by requiring the submission of AH96C(2)SR to the 
Registrar had the positive effect of ensuring compliance with s 15 AHA. 

I really need to go back and re-read that section. This is the DIA’s position — 

v. Hence regulation 96C(2), by requiring the submission of AH96C(2)SR to the 
Registrar had the positive effect of ensuring compliance with s 15 AHA. 

 b. At the reporting requirements under s 15 AHA are an important requirement and any action to 
abrogate such requirements will have the effect of hindering the Registrar of Aboriginal Sites 
and the Aboriginal Cultural Material Committee in performing their functions under the AHA. 
Such functions include assessment of the Aboriginal Heritage sites, maintaining a public 
register of Aboriginal Heritage sites and making recommendations to the Minister for 
Indigenous Affairs in relation to section 18 approvals.  

It is quite clear that the Department of Indigenous Affairs has a completely different view from that of the 
Department of Mines and Petroleum. I do not know—maybe the Minister for Mines and Petroleum will be able 
to enlighten me—whether, in the discussions the Department of Mines and Petroleum had with industry and 
internally, it ever had any discussions with the Department of Indigenous Affairs. Quite clearly, the regulations 
as outlined in the Mining Amendment Regulations 2009 are not supported by the Department of Indigenous 
Affairs. 

It is understood that the draft final amendments were circulated to peak mining industry bodies, the Chamber of 
Minerals and Energy, the Association of Mining and Exploration Companies, leaseholders’ associations, the 
Australian Mining and Petroleum Law Association and a number of other bodies for comment; but the very body 
that should have been consulted—the Department of Indigenous Affairs—seems to have been completely left 
out of the loop on these regulations. I urge members to consider the value of Indigenous sites and to consider that 
this is just another chink in the protective armour of Aboriginal sites in this state. I ask the minister to seriously 
reconsider regulation 96C(2), and try to put in the original amendments that were proposed by the Department of 
Indigenous Affairs and sent to the Crown Law Department. Those amendments would have meant that a 
requirement to comply with section 15 of the Aboriginal Heritage Act would still be stated within the regulations 
and, indeed, we could have dealt with that by amending some provision whereby it could still have claimed for 
those reports on its form 5. 

HON NORMAN MOORE (Mining and Pastoral — Minister for Mines and Petroleum) [8.52 pm]: The 
government does not support this disallowance motion for a very simple reason, and I will do my best to explain 
it in simple language. I will say up-front that this has absolutely nothing to do with any intention by anybody to 
diminish the need to protect Aboriginal sites and, indeed, it does not do that. At the moment, regulation 96C(2) 
requires that if a mining company conducts an Aboriginal heritage survey over land that is the subject of a 
mining tenement, the company is required to provide a copy of that survey to the Registrar of Aboriginal Sites 
and provide evidence that the survey has been undertaken before it can claim the cost of doing that survey 
against its expenditure requirements on the tenement. In other words, if a mining company has a tenement and 
conducts an Aboriginal heritage survey, it can only claim the cost of that if it gives the survey report to the 



Extract from Hansard 
[COUNCIL - Tuesday, 10 August 2010] 

 p4938b-4945a 
Hon Robin Chapple; Hon Norman Moore; Hon Sue Ellery; Deputy Chairman 

 [5] 

Department of Indigenous Affairs. The problem is that the actual surveys that have been done, in many cases, do 
not belong to the mining companies; they in fact belong to the native title holders or they belong to Aboriginal 
groups or, under the regional standard heritage agreements, they belong to regional representative bodies. What 
is happening is that mining companies that are conducting Aboriginal heritage surveys do not have access to 
those surveys and therefore cannot provide them to the Registrar of Aboriginal Sites, and thus cannot claim the 
cost of the survey against expenditure in relation to the mining tenements they occupy. It is as simple as that.  

There is no requirement, I might also add, for an Aboriginal heritage survey to be conducted by a mining 
company. Section 15 of the Aboriginal Heritage Act requires people to advise the Registrar of Aboriginal Sites 
of the existence of sites, paintings, artefacts and so on, if they come across them. However, there is no provision 
in the Aboriginal Heritage Act that requires a person to conduct an Aboriginal heritage survey over a tenement. 
First of all, there is no requirement at all for there to be an Aboriginal heritage survey undertaken; however, there 
is a Mining Act regulation that requires such a survey to be given to the Registrar of Aboriginal Sites in order to 
be able to claim the cost of conducting the survey. We have a strange situation that needs to be fixed, and the 
way it is being fixed is to take away the requirement to provide the survey, or evidence of the survey, to the 
Registrar of Aboriginal Sites. By taking away that requirement, the companies can then provide evidence to the 
Department of Mines and Petroleum that they have actually conducted a survey and can then claim that 
expenditure against the tenement. 

I would have thought that that was a pretty simple proposition. It has absolutely nothing to do with all the issues 
that the honourable member talked about in respect of some diminution of our respect for Aboriginal sites. 
Indeed, section 15 of the Aboriginal Heritage Act requires any person who has any knowledge of the existence 
of an Aboriginal site to report it, and that has not changed. This change does not change that requirement; all it 
does is take away the requirement to provide an Aboriginal heritage survey. A “survey” involves the engagement 
of anthropologists, native title holders and traditional owners to perform a survey of the tenement, and out of that 
comes a report that shows where Aboriginal sites are located. The current regulation requires that to be provided 
to the Registrar of Aboriginal Sites. As I said a moment ago, that cannot happen in many cases because the 
survey report is not actually owned by the mining company, even though it pays for it. However, if it transpires 
that a mining company comes across an obvious Aboriginal site, it needs to report it under section 15 of the 
Aboriginal Heritage Act. There is no change to that requirement. 

Hon Robin Chapple, in conversations with my office, has indicated that there ought to be some provision within 
the mining regulations to flag the requirement to report under section 15 of the Aboriginal Heritage Act, should a 
particular Aboriginal site be discovered. That is all very well, but where does one draw the line? Should we also 
have in the mining regulations a requirement to take account of the Bush Fires Act, or the Dog Act, or some 
other act that might somehow be affected by what a mining company might or might not do? We simply cannot 
go down that path, because it is unnecessary, but it seems to me that there is a bit of an issue in respect of the 
Department of Indigenous Affairs and the way in which the Registrar of Aboriginal Sites goes about doing his 
job under his act. I think it would be very appropriate for every report of an Aboriginal heritage survey to be 
provided to the Registrar of Aboriginal Sites and retained as a reference body for anybody else who wants to go 
onto that land. At the moment, there are many occasions when an Aboriginal heritage survey is undertaken, but 
the Registrar of Aboriginal Sites does not get the results. If the tenement is then transferred from one company to 
another, for example, the new company has to undertake another survey, because the results of the previous 
survey are not available. It would save a lot of time, effort and money if there was a complete register of all 
Aboriginal sites after they have been identified, and that information was available to anybody else who 
subsequently might want to do something on that land. The problem now is that if Aboriginal groups hang on to 
the survey results and do not make them available to the registrar, nobody will know in the future where those 
sites are unless they undertake another survey. I think the issues raised by the honourable member are more to do 
with the Department of Indigenous Affairs and the way that the Aboriginal Heritage Act is being administered 
rather than anything to do with the Mining Act or its regulations.  

The government takes the view that in order for mining companies to legitimately claim the costs—and they are 
quite significant—of Aboriginal heritage surveys, we need to delete regulation 96C(2) of the Mining Act 
regulations simply because many companies cannot comply with that regulation as they cannot get access to the 
reports because they belong to native title holders, they belong to regional representative groups of Aboriginal 
people or they belong to groups other than the mining companies. Because mining companies cannot access 
them, they cannot provide them to the Registrar of Aboriginal Sites. I also do not believe it is necessary that the 
Mining Act regulations need to flag the requirements of tenement holders in respect of all other legislation that 
somehow or other might affect them. Who knows where we would draw the line in respect to that.  

The honourable member has raised a legitimate point; that is, we need to make sure that people recognise what 
section 15 of the Aboriginal Heritage Act means and what people’s obligations are in respect to that act. I am 
advised that whenever the Department of Mines and Petroleum grants a mining tenement, it draws attention to 
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the fact that holders of the tenements are required to comply with the provision of the Aboriginal Heritage Act in 
its entirety—that obviously includes section 15. If there is some way that we can make it easier, I am happy to sit 
down and talk to the honourable member in due course, but disallowing this regulation will not solve the 
problem Hon Robin Chapple is talking about. Those problems are better dealt with by a look at some of the 
issues in relation to the Aboriginal Heritage Act. I am quite comfortable with the Department of Mines and 
Petroleum assisting mining companies and tenement holders to recognise and understand their obligations under 
the Aboriginal Heritage Act. I would have thought that particular task lies with the Department of Indigenous 
Affairs, which is responsible for the Aboriginal Heritage Act. It is its job to make sure its act is complied with; it 
is not the job of the Department of Mines and Petroleum. One would hope the department might give some 
serious thought to the matters I have raised tonight.  

The government does not support the disallowance motion because it would simply take away the capacity of 
mining companies to claim legitimate costs for reasons that are completely outside their capacity to control.  

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [9.03 pm]: This is not an area within 
my normal portfolio. Hon Jon Ford is out of the chamber on urgent parliamentary business and asked me to 
handle the matter on his behalf. In a conversation I had with Hon Jon Ford yesterday, he indicated that he had 
already flagged to Hon Robin Chapple that he did not see what the honourable member saw, in the sense he did 
not accept that the deletion in the mining regulations of regulation 96C(2) had the effect of abrogating the 
requirements to comply with section 15 of the Aboriginal Heritage Act. To that extent, Hon Jon Ford’s argument 
is that this is in fact not a debate about the value of Aboriginal sites—nobody is questioning the value of 
Aboriginal sites—and this is not the right place to have the argument about what might need to be done to ensure 
that the provisions of the Aboriginal Heritage Act are properly complied with.  

As I understand the effect of regulation 96C(2), it goes to what are the triggers a company must go through in 
order to claim the reimbursement of the cost to conduct a survey. As we have heard from the government, there 
are some practical issues about whether they are able to do that because of who holds the information about 
where those sites might be. Nothing I see in the information that Hon Jon Ford provided to me—which had been 
provided by Hon Robin Chapple—in any way impinges on the obligations under section 15 of the Aboriginal 
Heritage Act. As far as we can see it does not alter those obligations at all. Hon Robin Chapple may well be right 
about the need to remind the mining industry about its obligations from time to time under the Aboriginal 
Heritage Act but this is not the place and time to do that. We do not think this regulation has the effect that he 
suggests it might. For those reasons, we will not support the disallowance.  

HON ROBIN CHAPPLE (Mining and Pastoral) [9.06 pm] — in reply: I thank the minister for his comments 
because, quite clearly, he has opened the doorway for some further discussions on this matter. I thank him for 
that. I will go back, for the benefit of the Leader of the Opposition and the Leader of the House, and reiterate 
what the Department of Indigenous Affairs says in relation to the impacts the removal of 96C(2) will have on 
section 15 of the Aboriginal Heritage Act.  

Hon Sue Ellery: Can I get it clear that from the honourable member’s point of view it is one government agency 
who has advised him it is opposed to a set of regulations from another government agency—is that what the 
honourable member is saying?  

Hon ROBIN CHAPPLE: Yes.  

The department says — 

iv. However in the absence of a clear statutory offence for non-compliance with s 15 
AHA, compelling tenement holders to do so has proven difficult for DIA, particularly 
in light of the intellectual property restrictions often imposed on AHSR … 

v. Hence regulation 96C(2), by requiring the submission of AHSR to the Registrar had 
the positive effect of ensuring compliance with s 15 AHA. 

b. The reporting requirements under s 15 AHA are an important requirement and any action to 
abrogate such requirements will have the effect of hindering the Registrar of Aboriginal Sites 
and the Aboriginal Cultural Material Committee in performing their functions under the AHA. 
Such functions include assessment of Aboriginal heritage sites, maintaining a public register of 
Aboriginal heritage sites and making recommendations to the Minister for Indigenous Affairs 
in relation to section 18 approvals. 

It identified it was a corollary problem to the Department of Mines and Petroleum. I will reiterate that came from 
Jacqueline Brienne, principal legal officer of the Department of Indigenous Affairs.   
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The DEPUTY CHAIRMAN (Hon Michael Mischin): The question is that the Mining Amendment 
Regulations 2009, published in the Gazette on 15 January 2010 and tabled in the Legislative Council on 3 March 
2010 under the Mining Act 1978, be and are hereby disallowed. All those of that opinion say aye, all those to the 
contrary say no. I think the noes have it. 

Hon Robin Chapple: Divide. 

The DEPUTY CHAIRMAN: We have a division. Ring the bells.  

Hon Lynn MacLaren interjected.  

The DEPUTY CHAIRMAN: I heard only one voice. All right. I had overlooked the fact that more than one 
voice is required.  

Several members interjected. 

The DEPUTY CHAIRMAN: I have to say I was not paying attention, but I did hear one voice. If the 
honourable member assures me that she spoke up, I will not dispute that, and I will call for a division. 

Question put and a division taken with the following result — 

Ayes (4) 

Hon Lynn MacLaren Hon Giz Watson Hon Alison Xamon Hon Robin Chapple (Teller) 

 

Noes (25) 

Hon Liz Behjat Hon Kate Doust Hon Philip Gardiner Hon Ljiljanna Ravlich 
Hon Matt Benson-Lidholm Hon Wendy Duncan Hon Alyssa Hayden Hon Ken Travers 
Hon Helen Bullock Hon Phil Edman Hon Col Holt Hon Max Trenorden 
Hon Jim Chown Hon Sue Ellery Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Peter Collier Hon Brian Ellis Hon Michael Mischin  
Hon Mia Davies Hon Donna Faragher Hon Norman Moore  
Hon Ed Dermer Hon Adele Farina Hon Helen Morton  

 
Question thus negatived.  
 


